
0

0

;:+1 it

4#,~fc:, srcn "([ _gr ·® . ':I EP/ ~
a ms« can FeNo.): V219) 7 /Aha-nniikif4 9223 9222

~~~~(Stay App. No.). ._I,:. ·!··'··
T 3r4l 377gr ~in (order-In-Appeal No.): AHM-!EXCUS-002-APP-

fain (Date): 26.04.2016, art'r ~ cfn'~i~~~te of issue): ....,D""-"'-J,_o.,__._,_....c....:..._

~ 3cRT ~Tent, 3-ITTJm (311frc;r-n) mr tfTffiT
Passed by Shri Uma Shanker, Commissioner C/4ppeals-II)

»1 '·r ,·
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Jr 3?er i f@air lk 4fa
Arising out ofOrder-In-Original No. MP/06/Deiri/2014-15 Dated: 27/01/2015
issued by: Assistant Commissioner ,Central Exci"se:(Div-V), Ahmedabad-II

Jl4le>lchci~/URlcmf1 cor c=rra=r ™ QcTT (Name &'.Address of the Appellant/Respondent)

M/s Pacific Hotel(Ahmedabad i>1·oject) Pvt. Ltd.
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Any person an aggrieved by this Order-in-Appeal m$!Y, file an appeal or revision application, as
the one may be against such order, to the appropriate autho'rity"in the following way:

llffio 'fRcliR <ITT lfoR[!ffUT~ :
Revision application to Government of India:

(1) (en) (@) #tr 3ur ra 3f@fer1a 1994 cl?I' rr 3rii 'ft aarta mr#ii ha i WJ1rn mu
cnl' 3Q'-'1.TIU qzra rqa h siafa grterur 3mar 3rfr fra, Ara 'fRcfiT{, fa #inzr, TGFa

fcta:im,if #ifs,5frac tu raa, ia a,a f2#-1 i.qoo:1 cnl' cl?I' ~~ I

A revision application lies to the Under Secretary, to the Gov~,rriment of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: ·

(ii) z4fe m # ze hm ii sra zfe ara 'fstt aiea zn 3car rat a:1' m f4mr
~ t~~ a:1' m Ham §C! WT a:1',m:~~m -a:isR' a:1' ~ % fcntfl cfi1-1.:wi;;:)

a:1' m fc!mr~ a:1' ~m cl?I' mm m-c;'Rro=r ¢ ~ 1 · · :·1

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

3llwr~ cITT~~ cfi 'T]cfR cfi ~ \ill" ~~ lfRf cITT l1{ t 3ITT ~~ \ill" ~
mxr -crct ~ *~ 3WJ'Rf, 3N@ * am -cnmr err~ cR m -mc-i # fcrm~ (.=r.2) 1993

errr 1oe rt fga fag I; tl

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules mqde there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under ,~c. 1'~~-
of the Fin~mce (No.2) Act, 1998. =~ _ cs"••ir'

(1) ~~~ (3m) f.llll-Jtqc;1\ 2001 cfi ~ 9 cfi 3WRf fctf.Jfctcc WF-f~ ~-8 ll cTT ~
-rr, ~ 3Jmf * >ffcr 3m ~~ 'l{ cfrrr l=fRf * -iflm ~-~ -crct 3N@~ c#I" crr-crr
>fM cfi me 3fr 3ma fan Gar a,Reg1u T7erm~- qjT !!M~M cfi 3iw@ mxr 35-~ it
mfur 1lfr cfi :f@Ff cfi ~ cfi WQ;f i!3TR-6 'cf@Ff ct'r >ffcr ~ ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which Q
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, Cmder Major Head of Account.

(2) ~ 3~ cfi "fflQ;f gi icvaa v rd q? u Ga q "ITT m· ffl 200/- ffi :f@Ff
alt mg 3ih sf via+aa ya ala uurar st m 1000 /- ct'r ffi 'l_fRfR ct'r "GfTC: I

C •

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is_ Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

+ft yca, a4tr Una gyc«a viaa an)a)r -urn1f@rUr # >ffcr 3N@:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) #4tana zyeen a/f@fm, 1944 ct'r mxr 35-~/35-~ * 3iwm:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) aaffawr pc4iaa iif@er ft mn ftr zgcn, #ta surer yea vi hara a4l6#ta =rznfr
ct'f fcrncr ifrf5'cITT ~~~- 3. 3TR. cfi. ~' ~~ cpf "C(cf

·O

(a)

(b)

(2)

the special. bench of :Custom, Excise & Service Tax Appellate Tribunal of West g,-i-~c;:k
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

aaffaa uRb 2 («)'a #i aa or3er # sra #t 3r@a, 37flat a mm i v#ta zgca , ah
Una yes vi hara an41flu +muff@raw (Rrez) #t ufga fa 4)fear, 3res7r& ll 311-20, -;::q_
~61Rtlcc1 cj'jl-CJl\j 0-s, -~ -.=fllx, 3TIP'fcffmq-380016. -

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

aft Gara yea (3r4ta) f1ma4l, 2oo1 dt err o # siafa vu zy-3 i fufRa fh; 3gr
3~~ ct'f l"J{ 3N@ cfi ~ 3N@ ~ 7Tq 3Jmf cITT a 4Raif Rad sail Ira gea
ct'r l-frf, m ct'r l-frT 3m -wnm ·TIT up4fn u; s Gr zna n t cIBi~ 1000 /- ffi 'l@
irft I Gui nr zyca 6t ir, ans vl l-frT 3TTx ~ <rm ~ ~~ m 50 m acp "ITT "ITT
~ 5000 /- ffl 'l@ 't5'rfr I '5'liTI~ ~ ct'r l-JTlf, m cITT~~~]Pll::l,~~~ 50
ala zma uult ? asi nu; 1o000/- ffi 'l@ 't5'rfrl ##2i#)ristr. &er a nm a
eras #a're # sr hr aor asme s er # <gfr sakes@is a # is t
mmIT qjT m· -\rl'ITT '3cffi~ cITT iflo ft-l@" % I ' t ; \ . , ·, ) ~~,., -\( ., • . /4- .!., .Ege

'arr "-....



aif@i a gr # q lf ffl'cf pl Gr?h1 zu Ir U en # fa#l R@ tll4\JJPl45 lff?f * ~ cJ5T
~cfiT "ITT~ ad mrnf@erau alt fl fer &t
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zuf z am2r {n am?ii rmrrah it re?a pa sir fg #6) cfiT :f@R~a fhuru afeg gr ar # shh gg sf fa frat udtarf aa d fg zrenferf arq#tu
urznf@au at va sr@a u ahar at ya or4a f@au uar &j
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the .Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

(4)

(5)

urn1arzu zyca arf@,fz1 197o zen ii)fr #h argqf-1 a siaf fufRa fhg3ra 3a zI
a 3mat zrenfenf fvfut If@rant s?gr i r@ta 6 ya vf 1:fx .6.so ht at 1rara1 ye
Rease mm @tr a1Re; [

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

a al if@err mu#i at fziarur av cl@ mlff cJ5T 31N 'lfr e<TR onc1ffefo fcn"m. '1f@T % ·\Jfl" x'fr:IT ~.
taur gyea gi hara 3rat#tr =znrznTf@raw (aruffaf@,) fm, 1os2 ffea &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tr zyca, a4tr sue yea vi hara r4l#1 znrn@raw (Rre), # uf sr4tat mrra i
~mar (Demand)~ c!;s (Penalty) cfiT 10% trcram cfi0T~~I~.~trcramlo 'cl'iU$~ ~
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~xGR~f<KI, 3WOO'cfR"~ 3fcf<!@", ~r@R;r~ "~cfuJ:!tal"(Duty Demanded) -
.:,

(i) (Section)m 11D~~~URI;
(ii) ~~~~cfi'fURI;

) (ii) adz#fee fairar 64as+erfr.
> zag4as'ifaa3rt' rztuasrRt racar ik,3rl' atRgca Afra sr#acf@nark.

C'\ C'\ .:, C'\ .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr cal ik ,zr rear a ufr 3r4tr qfrswr her srii area 3rzrar ~~- <IT zyg faa1Ra m- m #far fcliv
srz erca h 10% 4art r ail rzi aha avg faa1Ra m- aGf av # 10% 01arrr# saa el
In view of above, an appeal against this order shall lie befor~~~ayment of 10%
of the duty demanded where duty or duty and penalty are m~cl1SJ}Ute, or_p~~~lyt, where penalty
alone is in dispute." ; J~: !T '- , )1~sf ·
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Order in appeal

f.no.V2[19]7/Ahd-II/2015-16

The subject appeal is filed by M/s. Courtyard by Marriott,· Ramdev nagar Cross

Roads, Satellite, Near S.G. Highway, Ahmedabad [herein referred as the

appellant] against OIO no. MP/06/DEM/2014-15 dated27-01-15 [herein
referred as impugned order] passed by the Assistant Commissioner, Central
Excise, Div-V,Ahmedabad-II.they are engaged in the manufacture and
clearance of excisable products i.e. Cakes & Pastries under Chapter Sub­
HeadingNo.19059010 of the Central Excise Tariff Act,1985, and not
registered with Central Excise department.

2. The brief facts of case is that an inquiry was conducted, that the

appellant is engaged in manufacture & clearance of Cakes & Pastries from their

'Momo to Go Counter' and may not be discharging Central Excise duty.therfore,
Details were called for, The appellant vide letter dated 22.11.2013 submitted the
details of machineries involved in manufacturing of Cakes, Pastries and other

confectionaries, details of raw material used in product1on of pastries & other

confectionery. Statement of Shri Pawan Jain, Manager [Finance] has been recorded on
20.12,2013; he has stated that the Pacifica Hotel (Ahmedabad Project) Pvt. Ltd. is
the licensee of Courtyard by Marriott which involves in providing accommodation,
food & lodging, and other · activities. The appellant was asked to submit the

information of manufacture and clearance value of cakes, pastries, cookies and
other bakery products for the period from Dec.2013 to Jun, 2014. They have

supplied the figures of clearance value.Therefore, Central Excise duty payable

Rs.1,72,912/-.and Rs. 54,348/- on such clearances valt•·:: of Rs.31,89,094/-and
8,79,425/- respectively for the period from February, 2010 to November, 2013
and from Dec,13 to June 2014, is required to be recovered under proviso to Section
llA of the Central Excise Act, 1944 along with interest. It appeared that, as per

the Notification No. 08/ 2003-CE dated 01.03.2003 as amended, definition of

Brand name/trade name, the person using the brand name/trade name of other
person is not eligible for exemption as provided under said Notification. In the
present case the appellant is using the trade mark of Marriot International
Licensing Company B.V. ("MILC") . hence, not eligible for exemption of one hundred
and fifty lakh rupees as provided under the said notification. Therefore the
appellant has to pay the central excise duty on the excisable goods manufactured

by them, from the beginning of the financial year for the whole period involved.

The appellant have contravened Rule 4to rule 12 of the·•Central Excise Rules,
2002, in as much as, they failed to pay the duty leviable on excisable goods and

failed to get themselves registered. It further appeared that the appellant has

neither submitted any documents / information to the department£hesaid unit
has never informed to the department that they are engage@ii±ihufaetbre and7,-s·-· el}·
clearance of excisable goods. The appellant never cdiel forward 'fo3obtain
central Excise Registration and to pay the day on de $@5is1e Broad5$/ete

\ ,'\, - . . / ·' I .·<e
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f.no.V2[19]7/Ahd-1I/2015-16

i ·
cleared by them. It therefore appears that all these contraventions have been
committed by way of suppression of facts with intent to evade payment of central
excise duty and the appellant rendered themselves liable for penal action under

Section 1 lAC of the Central Excise Act, 1944 read with Rule 25 of the Central

Excise Rules,2002.Therefore, Show cause notices dated 30.06.2014 and dated

18.11.2014 were issued for recovery of Central Excise duty of Rs.1,72,912/-and
Rs.54,348/- same were confirmed with interest, and penalty under Section l lAC
of central Excise Act1944 read with Rule 25 of Central Excise Rules, 2002 .

3. Being aggrieved by the impugned order the appellant filed the present

appeal on the following main grounds.

That as per the agreement, MILC have assigned exclusive rights to use

the brand name/ trade name. Hence SSI Exemption under notification No.
08/2003-CE dated 01-03-2003 is available. They rely on case of l.CCE v.
Mel System (2008) 232 ELT 69 (CESTAT) 2. Warkin Equipment's v CCE

(2009) 235 ELT 651 (CESTAT) The appellant have showed reasonable
0 diligence in dealing and performing the business operations. The appellant

have duly paid required Excise duty applicable with interest thereon but seeks

to nullify penalty liability. as per the agreement the appellant have to pay License

and Royalty fees on the goods being manufactured/ produced, in this case cakes and

pastries products, to the Licensor Company MILC.

By critically understanding rule 25(1)(d), it would only be applied when

there is a presence of mens rea i.e. an intention to evade duty. It is also justified

as per the case CCE v. Madison Ltd 2006 (203) ELT 521 (CESTAT] and Navkar

wires v. CCE 2006 (194) ELT 245 (CESTAT).

4. Personal hearing was fixed on 20-01-16,19-02-16 and on18-3-16. However,

no one attended the PH. The appellant has filed the written submissions earlier.

Q They requested to allow the appeal against the impugned order. I have carefully gone
through all case records placed before me in the form of Show Cause Notice, the

impugned order and written submissions made by appellant. I find that the issue to
decide in the instant appeal pertains to the penalty imposed upon, under Section

l lAC of the Central Excise Act, 1944 read with Rule 25 of Central Excise Rules,

2002.
I find that the appellants are functioning under the name of 'Courtyard by

Marriott' under the license agreement of Marriott International licensing
CompanyB.V.Telestone,Teleport,Naritaweg, 165,1043BW,Amsterdam,theNetherlands

Cakes and Pastries manufactured by them are being sold under the name of

"MOMO to Go", "Java+" and packing of such cakes and pastries shows the

logo/ symbol of Courtyard Marriott. On going through the License and Royalty
Agreement executed on 24.04.2007 between Pacifica Hotel[Ahmedabad Project]Pvt.

Ltd. ("Owner") and Marriot Internatio~al Licensing Compa/¼~<pl , 1t is
evident th~t MILC empowered M/s Pacifica Hotel [Ahmedab(r(o?t]-.Pvfftd. to

\)._s <\ . •:. /·,,:::::
\ '"'.·'()'~.... ,- . < '·' --
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f.no.V2[19]7/Ahd-1I/2015-16

use Courtyard Trademarks, attached with the said agreem~nt ,in India. From the
definition of "Courtyard Trademark" mentioned in the Agreement; it appears that

Momo Cafe is the service mark I name being used by the said unit for sale Of cakes
& Pastries at "Momo to,,Go" counter, "Momo Cafe" Restaurant & "Momo to You"

Room Service. It further appears that the service mark/ name "Momo cafe" is also
being used by other units of M/s Courtyard by Marriott located at various places in

India. I also find that M/s "Courtyard by Marriott" are functioning all over India in the

same name and fashion as being operated in Ahmedabad unit "Courtyard by
Marriott" at Ramdevnagar Cross Roads, Satellite. It also appears that Cake &

Pastries being manufactured and sold at the appellant's unit under the invoices

under the service mark "MoMo to Go" at their counter / restaurant/ for room

service and in case of packing duly printed the name "MoMo.Cafe".

5. I find that, Notification No. 08/2003- CE dated 01.03.2003 as amended, provides
for exemption of First clearances up to an aggregate value not exceeding one
hundred and fifty lakh rupees made on or after the 1st day of April in any financial

year. Para 4 of Notification No 8/2003 CE dated 01/03/2003 states that 'the
exemption offirst clearances of the specified goods up to the aggregate value ofRs

1.50 er in any financial year shall not apply to the goods bearing a brand name or

trade name, whether registered or not of anotherperson.'

The phrase "Brand name" has been explained at para 5 of said notification as;

(A) Brand name or trade name as means a brand name or trade name, whether
registered or not, that is to say, a name or a mark, such as a symbol, monogram,
label, signature •or inverted words or any writing which is used in relation to a

product, for the purpose of indicating, or so as to indicate, a connection in the course
of trade between the product and some person using such name or mark with or

without any indication of the identity ofthatperson"

(BJ Where the specified goods manufactured by a manufacturer bear a_brand name or
trade name whether registered or not, of another manufacturer or trader, such

specified goods shall not, merely by the reason offact, be deemed to have been·

manufactured by such manufacturer or trader;

I find that, the person using the brand / trade name of other person is not eligible

for exemption as provided under Notification No.08/2003- C.E. dated O 1.03.2003.

In the present case the appellant is using the trade mark of Marriot
International Licensing Company B.V. ("MILC") hence, not eligible for exemption of
one hundred and fifty lakh rupees provided under the said notification.

Therefore, the appellant has to pay the central excise duty on the excisable
goods manufactured by them, from the beginning of the financial year for the
whole period involved. In the present case, since the appellant has neither
submitted any documents/information to the department nor disclosed any factrs vs> (f)
relevant to the issue. The appellant has never informed to,the.depart±)tent tha ty
they are engaged in manufacture and clearance of eeis&&ies6asii@kgencet '..· F4qiwas gathered by the department. The appellant not h# fo#ward obtain

+"u].· :.,./c•:_,:·•,,:;~c--:_,-"'*3er,a=a
·-·,.,,,,. .....
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' -Central Excise Registration and to pay the duty on the excisable products being
cleared by them. The appellant have failed to maintain proper stock of the

excisable goods manufactured by them and they also failed to account for the
production and sales of the said goods in their accounts. It therefore appeared
that all these contraventions have been committed by way of suppression of
facts with an intent to evade payment of central excise duty, and the appellants

have rendered themselves liable for penal action under Section 1 lAC of the

Central Excise Act, 1944 read with Rule 25 of the Central Excise Rules, 2002.

6. In view of the foregoing discussion and findings, I find that appellant had not
taken registration with the department and they have clearly suppressed the material

facts of the activity of manufacture and clearance of excisable goods. Therefore, I agree
with the observations of the adjudicating authority. I hold that the penalty imposed

is justified and legal.
7. In view of the above, I uphold the impugned order and reject the appeal.

lk.a---todate
Commissioner (Appeals-II]

Central Excise, Ahmedabad

Attested ~

a»Z,­
[K.K.Parmar )

Superintendent (Appeals-II)
Central Excise, Ahmedabad.

By Regd. Post A. D

M / s. Courtyard by Marriott,
Ramdev nagar Cross Roads,

Satellite, Near S.G. Highway,
Ahmedabad-380015.

Copy to:
1.The Chief Commissioner, Central Excise, Ahmedabad.

2.The Commissioner, Central Excise, Ahmedabad-II.
3. The Asst. Commissioner, Central Excise, Division-V, Ahmedabad-II

4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

~ardFile.
6. PA file




